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Thank you for inviting me to testify before the Commission as you consider the important and
difficult questions that have been posed to you by President Biden. The decisions of the
Supreme Court are of enormous importance to working people and their unions.

| offer these thoughts as a lawyer who has represented labor organizations and working people
for four decades and has also taught labor and employment law at Yale, Georgetown, the
University of Chicago, and the University of California at Los Angeles law schools. The
thoughts that follow are my own, as the time between the Commission’s invitation and the
submission of this testimony was too short to secure a formal and official statement from the
governing bodies of the American Federation of Lab & Congress of Industrial Organizations
(AFL-CIO).

I would like to make two related points in my short time with you today, both related to the
credibility of the Court as an institution committed to the rule of law.

First, regrettably, | must inform you that the labor movement — its leaders, its lawyers, and its
members — no longer believe labor organizations and working people seeking to act together to
improve their wages, hours and working conditions can obtain a fair hearing before the Court.
The situation is different in kind in the last several decades than at any time since Justices
appointed by Republican presidents assumed their continuing majority on the Court half a
century ago (a majority that has persisted throughout the four decades | have practiced labor
law).

In consequential decision after consequential decision, the Court has ruled against the interests of
working people and the labor movement. To cite just a few recent examples, see Cedar Point v.
Hassid;! Epic Systems v. Lewis;? Janus v. AFSCME Council 31;% Harris v. Quinn;* and
Lechmere v. NLRB.®

It cannot be that we are wrong in every labor case that comes before the Court. And if we are
receiving a fair and unbiased hearing from the Justices, how can it be that the division among the
Justices is identical each time we appear before the Court? | regret to say that only political
predisposition can explain that pattern.
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We are, of course, “all realists now,” in Columbia Law School Professor Walter Gellhorn’s
famous formulation.® One cannot be a labor lawyer in the early 21st century without being a
realist, but the problem is more than predisposition rooted in party affiliation.

Famously, Chief Justice John Roberts pledged during his confirmation hearing, “I will remember
that it’s my job to call balls and strikes, and not to pitch or bat.”’ None of us is naive enough to
believe that the Justices’ political perspectives do not affect their opinions, yet most of us still
hope that there remains some line between judging and advocacy. But that line is now
increasingly being crossed.

Let me give you one example.

Justice Alito began pitching for one side a decade ago in a little-known case called Knox v.
Service Employees International Union, Local 1000.8 As presented by the parties, the case
involved the application of well-settled law permitting unions selected by a majority of
employees, and therefore having a legal duty to represent all employees, members and non-
members, to spread the cost of that representation (but not of any political activities) across the
entire group. More than 40 years ago, the Court upheld this practice in Abood v. Detroit Board
of Education, with Justice Stewart writing for the majority.® In later applying Abood, Justice
Scalia explained, “Where the state imposes upon the union a duty to deliver services, it may
permit the union to demand reimbursement for them.”!® After Abood and until Knox, that
principle of reimbursement for services rendered was not questioned. Rather, as Justice Kagan
later observed, “over nearly four decades, we have cited Abood favorably numerous times and
we have repeatedly affirmed and applied its core distinction between the costs of collective
bargaining . . . and those of political activities.”*!

No party in Knox, not even the National Right to Work Legal Defense Foundation, which has
been a virulent critic of public sector unions for a half-century and represented Knox, questioned
Abood. But Justice Alito pointedly did. His opinion in Knox, ostensibly addressing the narrow
question of whether the union had adequately informed non-members about how it was spending
its funds, labeled the four-decade-old precedent “unusual” and even “extraordinary.”*? And he
was not alone, as four other Justices joined his opinion in full. In a separate concurring opinion,
Justice Sotomayor concluded that Justice Alito’s opinion “breaks [the Court’s] own rules and,
more importantly, disregards principles of judicial restraint” by addressing issues “well outside
the scope of the questions presented and brief[ed].”*® Her concurrence made explicit that the
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majority “strongly hints” that it was willing, even eager, to upend collective bargaining in the
public sector by overturning Abood.**

On the final day of the term in June 2014, Justice Alito, citing his own dicta in Knox no fewer
than 16 times, continued his assault on Abood while sharply limiting the application of the
precedent. In Harris v. Quinn, another case involving the Service Employees International
Union, a 5-4 majority of the Court reversed a unanimous decision of the Seventh Circuit Court of
Appeals (authored by a judge appointed by President Reagan), holding that a union representing
state-paid employees who care for disabled people in their homes cannot spread the cost of that
representation across all such employees on the grounds that they are jointly-employed by the
state and the customers they care for and, thus, the State does not control all the terms of their
employment. Prior to Knox, the Harris plaintiffs had not questioned Abood, arguing only that its
holding did not extend to the unique employment relationship at issue in Harris. However, when
the case reached the Supreme Court, the Plaintiffs used the opening created by Justice Alito’s
dicta, making the more radical argument that the Abood precedent should be overturned. Justice
Alito’s opinion in Harris cast further doubt on Abood’s soundness without overturning the
precedent — “taking potshots at Abood,” in the words of Justice Kagan’s dissent.’® “The Abood
Court’s analysis is questionable on several grounds,” Justice Alito wrote, with four of the Court’s
members again fully joining his opinion.®

Of course, Supreme Court Justices have views on controversial political questions, such as the
role of unions in representing government workers. But fidelity to their oath requires holding
those personal views in check in their votes, opinions, and questions during oral argument. Yet
sprinkled throughout Justice Alito’s two opinions and in his questions during oral argument are
clear expressions of his opposition to public sector unions. In his Knox opinion he referred
ominously to “powerful public-sector unions” when the strength or weakness of the union was
irrelevant to the legal issues at stake.!” During oral argument in Harris, he posed hypotheticals
about a teachers’ union bargaining to preserve tenure and to prevent merit pay and about public
employee pensions, which he asserted represented “a very big public policy issue.”*® He even
suggested that the Illinois law at issue was the product of a corrupt bargain between the union
and then-jailed Governor Rod Blagojevich, drawing a sharp response from Solicitor General
Donald Verrilli who explained that “the issue before the Court is the constitutionality of the
statute that was enacted . . . by a large bipartisan majority, and I don’t think it would be
appropriate to look behind the legislature’s action to consider and try to evaluate its motives.”*°
The upshot of Justice Alito’s unsubtle hints that he wanted to overturn Abood and weaken unions
representing public employees was a race to the Supreme Court by opponents of worker
representation seeking to squarely present the issue to the Court. In the first case to reach the
Court, Friedrichs v. California Teachers, plaintiffs were so bold at to ask the court of appeals to
rule against them “as quickly as is practicable so that Appellants may take their claims to the
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Supreme Court.”? In the trial court, the same plaintiffs had actually made a motion for
judgment on the pleadings against themselves.?

The Court deadlocked 4-4 in Friedrichs after Justice Scalia’s death, which occurred between the
argument and the issuance of the decision.?? But after the Senate refused to consider Merrick
Garland’s nomination and confirmed Justice Gorsuch, the Court, predictably, overturned Abood
by a 5-4 vote in Janus v. American Federation of State, County and Municipal Employees,
Council 31.2% In dissent, Justice Kagan wrote, “Today, the Court succeeds in its 6-year
campaign to reverse Abood.”** Noting how the majority relied on Justice Alito’s persistent
pitching in the earlier cases, Justice Kagan explained:

Dicta in those recent decisions indeed began the assault on Abood that has culminated
today. . . . Relying on them is bootstrapping — and mocking stare decisis. Don’t like a
decision? Just throw some gratuitous criticisms into a couple of opinions and a few years
later point to them as “special justifications” [for disregarding stare decisis].?®

The 5-4 decision could be understood as simply one more piece of evidence that the Justices do
not simply “call balls and strikes.” But the question would never have come before the Court,
nor would the judgment have been issued, had Justice Alito not actively solicited the case
through pitches thrown in his prior opinions.

This form of judicial activism should be condemned by the Commission as highly corrosive of
public confidence in the Court and inconsistent with the role of Supreme Court Justices.

My second point is related to my first. There is a growing perception among parties before the
Court and — perhaps even more so — among parties wishing to be heard by the Court, that they
must retain one of a small number of lawyers who are almost exclusively employed by corporate
law firms, in order to receive a fair hearing from the Court. Here, I colloquially refer to this
small group of lawyers as the “Supreme Court bar.”

That perception was strongly reinforced by an excellent piece of investigative reporting
published by Reuters.?® The reporters identified members of the “Supreme Court bar” by
examining more than 10,300 petitions for a writ of certiorari filed by private attorneys between
2004 and 2012, identifying those lawyers who filed at least one petition each year and had at
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least three petitions granted during the period studied. The reporters identified 66 members of
the bar.?’

Based on an analysis of Court data across the nine-year period, the reporters then found that 66
of the 17,000 lawyers who petitioned the Supreme Court succeeded at having their clients’
appeals heard at a “remarkable rate.” Their petitions were at least six times more likely to be
accepted by the Court than were all others filed by private lawyers during that period. Although
those lawyers account for far fewer than one percent of lawyers who filed petitions with the
Courtésthey were involved in 43 percent of the cases the Court chose to hear from 2004 through
2012.

Just twelve firms were involved in one-third of the cases the Court decided to hear and 31 firms
were involved in 44 percent of the cases.?® The disproportionate success of this small group of
lawyers in gaining a full hearing for their clients by the Court is increasingly troubling as the
number of cases the Court chooses to hear continues to decrease, reaching all-time low last term,
one followed closely by the term that has just ended.*

At the argument stage, the Reuters’ investigation found that “a group of eight lawyers, all men,
accounted for almost 20 percent of all the arguments made before the court by attorneys in
private practice during the past decade.”! The problem is also growing worse: “In the decade
before, 30 attorneys accounted for that same share,” according to Reuters.*

Even more troubling, several Justices openly described how they relied on these lawyers as gate
keepers and looked more favorably on petitions in cases in which these lawyers were involved.
“They speak glowingly of the repeat performer,” Reuters reported.>® Former Justice Kennedy,
for example, stated, “They basically are just a step ahead of us in identifying the cases that we’ll
take a look at.”** Interviews with former clerks also “confirm the obvious: the clerks pay special
attention to the petitions filed by prominent Supreme Court advocates.”%

Why is this a concern? For three reasons | will show.

First, there is a growing public perception that the Supreme Court and its bar are a closed, elite
club and that personal relationships may influence outcomes. As the Reuters’ reporters stated,
“the justices essentially have added a new criterion to whether the court takes an appeal — one
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Second, the experience and knowledge those lawyers bring to the Court are narrow, as is the
range of clients they agree to represent. Typically, that experience is limited to time in the
Solicitor General’s office, representing the United States, and in private firms, representing large
corporations. Again, the Reuters’ investigation found that of the 66 most successful lawyers, 51
worked for law firms that primarily represented corporate interests. In cases pitting the interests
of customers, employees, or other individuals against those of companies, a leading attorney was
three times more likely to file a petition for a corporation than for an individuals.®’

Reuters identified approximately 1,500 petitions filed during the nine years encompassed by its
analysis in which the interests of corporations conflicted with those of employees, customers, or
other individuals.®® These appeals included employment discrimination claims, benefits
disputes, and similar controversies. In those cases, members of the “Supreme Court bar” were
three times more likely to petition the Court on behalf of the corporations, and the petitions filed
by that bar’s members were six times more likely to be granted than those filed by other
attorneys.*

The perception that the “Supreme Court bar” has a special relationship with the Justices, the
belief that its members are at ease and more effective in argument before the Court, and — above
all — the reality that they are indeed more successful in getting cases heard by the Court, have
increasingly led parties who can afford the cost to retain such counsel in cases the parties want
heard by the Court and in cases already before the Court on the merits.

Reuters’ interviews of in-house corporate lawyers confirm this trend. Consider the statement of
corporate counsel for both Aetna and CBS/Westinghouse, who hired outside counsel in multiple
Supreme Court cases. “It’s radically changed in the last 10 years,” the attorney said. “Back
then, you looked for a specialist in an area of the law. Now, you are not going to go with the
specialist who won for you at the trial court in Pittsburgh. You want the guy who knows the
justices and the justices know.”*?

Yet the members of the “Supreme Court bar” typically cannot or will not represent parties with
interests adverse to their corporate clients. Professor Richard Lazarus, a former Director of the
Georgetown Supreme Court Institute, explained that there are “areas of law in which the vast
majority of the private Supreme Court Bar regularly declines to serve as . . . counsel because of
its concern that doing so will upset some of its most financially important business clients. For
that reason, almost all of the practices refuse to provide such help to plaintiffs involved in
employment discrimination” and similar matters.** The Reuters story quoted one member of the
bar acknowledging, “Working for corporate clients is the bread and butter of our practice. As a
large national firm, we are generally conflicted from representing individuals and advocacy
groups in litigation against corporations. They are typically suing our clients or prospective
clients.” “We do not take cases that could make negative law for our clients,” said another
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member of the bar.*? “The last thing we want to do,” said yet another, “is to make one of our
long-standing clients unhappy with what we do.”*®

One stark illustration of these dynamics is the recent Federal Arbitration Act (FAA) decision in
Epic Systems Corp. v. Lewis.** Epic holds that workers can be compelled as a condition of
employment not only to agree to arbitrate all workplace disputes but to do so solely as
individuals without resort to any form of class action or even simple joinder. As The New York
Times documented, the expansive use of the FAA and its aggressive construction to prevent
access to the courts by consumers and workers were products of arguments advanced by a
number of corporate law firms and lawyers, including Chief Justice Roberts when he was in
private practice.** In one of the three cases that were consolidated for argument before the Epic
decision, I served as co-counsel for a clerk who had worked in a gas station in Alabama and was
forced to sign an arbitration agreement as a condition of continued employment. The agreement
purported to prevent her not only from going to court when she was not paid according to the
federal Fair Labor Standards Act, but also from joining her claims with others who had been
similarly wronged. The National Labor Relations Board held that the agreement violated her
right to take concerted action for mutual aid and protection under the National Labor Relations
Act (following a decision issued while | was a Member of the Board).*¢ The United States Court
of Appeals for the Fifth Circuit disagreed, holding that the NLRA did not clearly enough
countermand the command the Court had earlier found in the FAA that arbitration agreements
should be enforced as written.*’

After a split developed among the circuits, the Supreme Court granted review in the three
cases.*® By the time the cases were briefed and argued, all of the corporate employers were
represented by members of the “Supreme Court bar,” including the dean of the bar, Paul
Clement, who argued the case for the employers, and Neal Katyal, who now heads the Supreme
Court practice in the firm where Chief Justice Roberts used to work.*® None of the workers were
represented by members of the “Supreme Court bar.”® In a 5-4 decision, the Court ruled in
favor of the corporate employers.®!

As the Reuters’ reporters concluded from their study of the growing influence of the “Supreme
Court bar,” the results are “a decided advantage for corporate America, and a growing insularity
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at the court.”® Professor Lazarus finds, “What the private Supreme Court Bar has accomplished
over the past decade is to persuade the Court to enter into areas of law of interest to the regulated
community to correct what business perceives as problematic legal doctrine.”®® Business
interests, Lazarus notes, have obtained “a Supreme Court docket and rulings on the merits more
responsive to their economic interests” as a result of their growing capture of the “Supreme
Court bar.”

Third, the “Supreme Court bar” not only lacks professional diversity, it also lacks other crucial
types of diversity. Reuters reported that of the 66 members of the bar it identified, 63 were white
and only eight were women. Eight lawyers, all men, accounted for 20 percent of the argument
by private counsel during the decade studied by Reuters.> Professor Lazarus also underscores
“the lack of women and racial minorities present in [this] prestigious area of legal practice.”>®

I can illustrate the impact of this concerning trend on the argument of labor cases before the
Court.

For decades, important labor cases were argued by labor lawyers. Many of the leading labor
lawyers of the generation that retired a decade or two ago argued multiple cases before the
Supreme Court. One of my predecessors as General Counsel of the AFL-CIO, Laurence Gold,
routinely appeared before the Court, as did Michael Gottesman, who now teaches at Georgetown
Law School, but was formerly a partner in a labor law firm in Washington, D.C.>" But in the last
few years, union General Counsels have felt compelled to go outside the labor bar when critical
cases reached the Supreme Court.

As a consequence, labor cases are argued by lawyers without extensive experience representing
working people or their unions; without extensive experience with labor law; and without a deep
commitment to the right of workers to representation. In such cases, the Court hears argument
from lawyers proficient with doctrinal analysis and accustomed to appearing before the Justices,
but not from lawyers deeply knowledgeable about the doctrine’s implications for workers. As
former Court of Appeals Judge Michael Luttig, himself a former Supreme Court clerk, explained
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to the Reuters’ reporters, the Court and its bar have grown “detached and isolated from the real
world, ultimately at the price of the health and proper development of the law.”°®

This also means that young talented lawyers contemplating a career as a labor lawyer (or in other
non-corporate fields) may no longer believe that it is possible that if they work hard, gather
expertise, and hone their skills, they can argue in the Supreme Court alongside other outstanding
lawyers. That marker of success in the profession is increasingly reserved to lawyers in
corporate law firms.

Here, I have a possible solution to offer, at least at the cert. petition stage.

Petitions should be stripped of any information identifying counsel, similar to the procedures of
double-blind, peer-review of submissions to academic journals, blind grading of law school
exams, and blind auditions for symphony orchestras.

The procedures for non-blind selection of articles by student-edited law reviews illustrate the
potential for bias in cert. petition review. The editors who read submissions almost always know
the identity of the authors, their law school affiliations, and their publication history.>®

Moreover, many of the law students who select articles to publish in prestigious law reviews then
go on to secure clerkships on the Court, assisting the Justices with selecting cases to hear on the
merits. Often, they are recommended to Justices by some of the very same professors whose
articles they published; many also later seek employment with members of the “Supreme Court
bar.”®® Review of cert. petitions operates similarly. Supreme Court justices and clerks know the
identity of the petitioners’ counsel. Notably, research indicates that non-blind review of journal
submissions leads to “prestige bias” that disadvantages younger scholars, makes it harder for
women and non-U.S. scholars to publish, and undermines the perceived fairness of the review
and selection process among authors.®® Non-blind review may also reduce readers’ confidence
in a journal’s reliability.?

Paralleling the Reuters’ analysis of the “Supreme Court bar,” a study analyzing more than 4,500
articles submitted to the “top 50” U.S. law school journals found “letterhead bias,” i.e., an
author’s institutional affiliation influenced the journals’ publication decisions.®® More “highly-
ranked” journals tended to publish the work of authors affiliated with more “highly ranked”
institutions and those with a publication history in more “highly-ranked” journals, regardless of
submitted articles’ content.®* Editors relied on authors’ credentials to determine which articles to
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publish.®® These “top-tier” law journals also had higher rates of publication of articles written by
professors at their own schools, which raises serious questions about the integrity and credibility
of the selection process.®® And, like the Justices who spoke frankly to the Reuters’ reporters,
editors from “higher-ranked” law journals indicate that they are influenced by the law school
where an author teaches.®’

In contrast to law reviews, journals in most other disciplines employ a fairer system for
evaluation of submissions — double-blind review.%® Double-blind review masks the reviewer’s
and the author’s identity from each other.®® For example, in the social sciences, unlike in law,
most academic journals use double-blind peer review.”® Double-blind review allows
submissions to be judged based on their content, not the author’s name, gender, race, ethnicity,
institution, or publication history.”* A survey of academics from around the world
commissioned by the Publishing Research Consortium revealed that 71 percent of 3,040
respondents believed that double-blind reviewing was more objective and fair, removing
potential bias based on the author’s institution, race, and nationality, as well as the reviewer’s
personal opinion about the author.

A study conducted in 2017 similarly found that reviewers of computer science submissions
where the author’s identify was known were significantly more likely than reviewers under
double-blind procedures to provide a positive review and to recommend acceptance of papers
written by famous authors at “top” universities and “top” companies.” In such cases, reviewers
used information about authors and institutions to make judgments on the submissions, which
meant that works of equivalent merit were scored differently.”

Similarly, I doubt that anyone would dispute the fact that blind grading of law school exams
minimizes bias. In addition to bias rooted in familiarity, affection, race, ethnicity, and gender,
Professor Vikram David Amar, Dean of the University of Illinois College of Law, describes an
“expectation effect.” Once a professor has received good work from a student, that professor is
more inclined to view latter work more favorably, even though the latter work may be sub-par.”™
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suggests that the switch to blind auditions explains about a third of the increase in the hiring of
women.®’
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By implementing blind review of petitions for certiorari, the Supreme Court could reduce bias
and favoritism at this increasingly critical stage of the adjudication process. That would help
mitigate inequities in access to justice stemming from the position occupied by the “Supreme
Court bar.” Even if the Court does not adopt this approach, individual Justices could do so to
ensure their own impartiality and avoid the appearance of bias.

Thank you for the opportunity to testify before you today.
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